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PROTECTING YOUR FIRM 
The tragic events of September I 1 remind us that 

we are vulnerable to disaster , natural and otherwise. 
Fires, floods, wind storms , ice storms , land slides, 
and earthquakes have all occurred in recent memory 
- and will occur again. Oregon lawyers have been 
victims of arson and theft. Although it is easy to 
think that nothing will happen to you, we owe it to 
ourselves, our employees, and our clients to prepare 
for emergencies. 

This article offers a comprehensive approach to 
preparing for an emergency. Conform the 
suggestions to fit your office and your resources. 
Small firms and sole practitioners should, at a 
minimum, conduct a safety check and take some 
precautions, such as storing computer backups and 
duplicate client lists off site and keeping files In 
secure, fireproof cabinets. Larger offices need to 
follow these steps and many more. A list of 
resources is included as a sidebar to this article. 

MANAGING AND PROTECTING 
INFORMATION 

You can protect your office files, records, computer 
data, and equipment by taking these precautions: 
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PLFCLAIMSATTORNEY 
POSITION AVAILABLE 

The Professional Liability Fund is hiring an entry 
level claims attorney. Re ponsibilities include 
managing a caseload of legal malpractice claims and 
working with attorneys on a broad range of matters 
involving lawyer professional liability. The position 
requires OSB membership and preferably 5 - 8 years of 
Oregon private practice experience. Competitive salary 
and benefits. We are an Equal Opportunity Employer. 

Send resume and cover letter to: Jeff Crawford, 
Professional Liability Fund, PO Box 1600, Lake 
Oswego, Oregon 97035. Deadline: April 30, 2002. 
Please no telephone calls ore-mails. 

Put files and records away. Files should be kept 
off desks, chairs, floors, and windowsills and placed 
back in fire-resistant file cabinets at the end of each 
work day. Anything left out could be lost forever to 
fire, smoke, or water damage. If you must keep 
irreplaceable documents, such as client originals, 
keep them in a fireproof safe stored off the floor to 
minimize potential water damage. If you keep 
photographs and negatives, store them separately. 
Negatives should be kept in the safe. 

Keep active case files up to date and well 
organized. This will help you get to necessary 
inform ation when time and resources are limited and 
stress is high. Follow proper file-closing procedures, 
such as returning all client originals and arranging 
for appropriate storage. File retention guidelines and 
a file-closing checklist are avai lable from the PLF at 
www.osbplf.org. Click on Loss Prevention Material, 
then Practice Aids and Forms. 

Back up your computer data. How much 
information can you afford to lose? Answer this 
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question and you will get an idea of how often you 
need to back up. Take into consideration how much 
information you create each day. Some people back 
up on an hourly basis- or even more frequently if it 
is a particularly difficult project. Most law offices 
should, at a minimum, back up on a daily basis. 

Store your backups at two different locations. 
Rotate where you store them - for example, store the 
backup off site on Mondays and Wednesdays and 
on site on Tuesdays, Thursdays, and Fridays. The 
on-site backup should be stored in your office safe. 
The off-site backup can be stored at home or another 
appropriate location away from the office. Both 
backups should capture word processing documents 
and your conflict database, docket, client billing, 
and other key records. Software applications should 
also be backed up periodically and a copy or the 
original disk and CDs stored off site. 

If your backup program generates a log, check it 
faithfully. Even if no errors are reported, you should 
test your backups regularly by attempting to restore 
a file. Don't let a disaster be the time when you 
discover that your backups are not working properly. 
Train staff in how to back up and restore files and 
document these procedures. 

Protect your equipment. Use surge protection 
and/or uninterrupted power supplies (battery 
backups) for critical equipment such as network 
servers, computers, and phone systems. 

Help is out there ... 

Call for free and confidential law office systems assistance. 

Practice 
Management 
Advisors of the 
Professional Liability Fund 

Carol Wilson • Dee Crocker • Beverly Michaelis 
503-639-6911 or 1-800-452-1639 

SOLE PRACTITIONER CLE 

On June 7, 2002, the PLF and the OSB Sole 
and Small Firm Practitioner Section will cosponsor 
Ethical and Practical Considerations for Sole 
Practitioners at the Portland DoubleTree. This 
free CLE will include information about office 
systems, choice of entity, disaster prevention, 
marketing, technology, billing, and collections. 

Flyers will be sent to members of the Sole and 
Small Firm Practitioner Section and to sole 
practitiOners in Multnomah, Washington, and 

Clackamas counties. Watch for a flyer soon! 

Keep hard copies of critical information off site. 
These should include: 

A list of law office contacts that can be ac
cessed in an emergency. Such a list could in
clude computer or voice mail passwords; 
safe deposit or storage unit location; name, 
address, and telephone number of the 
attorney's property manager, accountant, in
surers, and banking institution. Document
ing this and other contact information can 
be vitally important when the lawyer is un
able to communicate. It can also be a valu
able reference for the lawyer. The Profes
sional Liability Fund publication, Planning 
Ahead: A Guide to Protecting Your Clients' 
Interests in the Event of Your Disability or 
Death, contains a samp le list of Ia~ office 
contacts. Copies of your contact list should 
be stored both on and off site. 

An up-to-date list 
telephone numbers, 

of home addresses, 
fax numbers, cell 

numbers, beeper numbers, and emergency 
contact information for each member of your 
office. Larger firms should identify key 
personnel to keep copies of this information 
at home at all times. Personnel who keep 
this information at home should have the 
ability to program their voice mail or an 
answering machine so that- in the event of 
an emergency - emp loyees returning calls 
can receive up-to-date messages. 

Your active client list, docket, and a list of 
your accounts receivable. These I i sts should 
be replaced at least monthly. 
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Your partnership agreement, lease, sublease, 
insurance information, inventory of assets, 
and other important administrative 
documents. 

A record of the settings you use for your 
computer hardware and software. Keep these 
settings organized in a log, and when 
programs are added, adjustments made, or 
settings changed, make a new entry. This is 
critically important for setting up new 
computers if the old ones are destroyed or 
for reconfiguring existing systems. Follow 
the same procedures for telephone systems. 

MANAGING AND PROTECTING PEOPLE 

Make office safety a priority by appointing a 
safety coordinator who can devote time to creating 
or improving office safety procedures. 

Conduct an initial risk assessment. All offices 
should have fire extinguishers, smoke detectors, and 
sprinkler systems. Appropriate locks, lighting, and 
alarm systems should be considered to discourage 
break-ins. Review office equipment and furniture for 
sources of possible earthquake damage. To minimize 
damage, bolt bookcases to the wall and be sure that 
filing cabinets have secure latches. 

Establish a safety committee. Divide up 
responsibilities for key areas, such as stocking 
emergency supplies, ensuring personnel safety, 
protecting documents and records, protecting 
computer equipment and data, submitting insurance 
claims, and contacting clients in case of an 
emergency. (In a smaller office, these responsibilities 
will likely fall on the shoulders of one person.) 
Larger offices may need to take such steps as 
assigning a safety monitor for each floor or 
establishing a succession plan for key partners and 
ad mini strati ve staff. 

Conduct regular safety inspections. Look for 
potential hazards such as overloaded electrical 
outlets, improper use of extension cords, or blocked 
exits and stairways. Verify that exits and escape 
routes are clearly marked and fire extinguishers are 
easily accessible. If you are a sole practitioner, walk 
around your office area and look for these hazards. 
On a daily basis, turn all appliances off when leaving 
the office and close office doors to prevent potential 
fires from spreading. 

-------------------------------------------------------

Establish emergency evacuation and emergency 
shutdown procedures. These procedures should be 
required reading for existing employees, 
incorporated into new employee orientation, and 
reviewed annually. 

If you are a tenant, review emergency 
procedures for your building. It may make sense to 
coordinate emergency plans with other tenants ?n 
your floor or adjacent floors. Take the time to 
become familiar with your building's alarm and other 
safety systems. These systems should be tested on 
a regular basis. Contact building management if you 
are uncertain whether testing is being conducted. 

Stock emergency supplies. Be sure to have 
flashlights, radios, cell phones, extra batteries for 
both, water, nonperishable food, blankets, extra 
toilet tissue, first aid supplies, and fire 
extinguishers. Your local fire department and Red 
Cross can provide additional guidance on fire safety 
and emergency preparedness. 

WEB RESOURCES FOR 
DISASTER PREVENTION 

AND RECOVERY 

The Red Cross at www .redcross.org. 

The American Bar Association Division for Bar 
Services. Visit www.abanet.org/barserv/disaster/. Click on 
Finns in Crisis: Practice Man11gement Resources. 

The Association for Information Management 
Professionals. Visit www.arma.org/bookstore for resources 
to purchase. Free resource materials to help organizations 
recover business records and infmmation can be 

downloaded from www.armaorg. 

The Northeast Document Conservation Center 
(NEDCC) at www.nedcc.org. Click on disaster assistance. 
Information provided includes advice on drying wet 
collections and dealing with damage from fire, pests, or mold. 
NEDCC staff are available 24 hours a day to provide 
telephone advice (978- 470-10 l 0) if a disaster occurs. 

The Association of Legal Administrators (ALA). Visit 
www.alanet.org/periodicals/disaster_index.html. 

The Federal Emergency Management Agency. Visit 
http://www.fema.gov/. 

The State of Oregon Emergency Management 
Division. Visit www.osp.state.or.us/oem/oem.htm. 
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Educate employees. 

Offer First Aid and CPR courses. These and 
other safety training courses are invaluable, 
especially when phone lines are down or 
emergency service personnel are over
whelmed. If you are a sole practitioner, this 
training may help you save your own life. If 
you are in a larger office, encourage an ap
propriate number of lawyers and staff to ob
tain this training so they can help them
selves or assist others if needed . 

Encourage employees to keep important 
personal item , such as car keys, house 
keys, wallets, and purses with them even 
when running a short errand or going to the 
courthouse "across the street." (If an 
emergency prevents them from reentering the 
office, at least they won't be locked out of 
their car or home.) 

Train employees who travel frequently to (1) 

carry a fully charged cell phone, flashlight, 
radio, extra batteries, first aid kit, and other 
items that may be helpful in case of an 
emergency; (2) review the hotel's fire 
instructions and fire exits; (3) keep 
valuables, client files, and a change of 

NEW PLF DIRECTORS 
APPOINTED 

The Board of Governors has appointed two 
new members to the PLF Board of Directors. 
Beginning January I, 2002, the PLF Board of 
Directors will include Karen C. Allan 
(Chairperso n, Medford), Albert J. Bannon, 
(Vice Chairperson, Portland), Mary Alice Bjork 
(Public Member, Secretary-Treasurer, Salem), 
Robert W. Nunn (Portland), Bob Thuemmel 
(Portland), Stephen M. Bloom (Pendleton), Ron 
Palmer (Public Member, Cottage Grove), and 
new Board of Directors members Louis A. 
Santiago (Portland), and Amanda Walkup 
(Eugene). 

We extend our deep gratitude to outgo ing 
board members Gary Ackley (Chairperson, 
Cottage Grove), and William H. Martin 
(Eugene) for their extraordinary contributions 
to the PLF over the last five years. 

clothes readily accessible; and (4) re pond 
to all building fire and emergency signals. 

Inventory and Appraise Your Office Contents. 
An accurate record of your office content.s will help 
to make the insurance claim process go smoothly. 
Appraise artwork. Inventory equipment, law 
libraries , software, and other items of value. 
Consider videotaping or photographing your office 
interior as part of this process. Review your 
inventory and appraisals annually. Store a copy off
site, at your home or some other appropriate 
location. Caution lawyers and staff to inventory or 
document personal items kept at the office. 

OTHER IMPORTANT STEPS TO TAKE 

Arrange for an alternate work site in case of an 
emergency. After a wide-scale disaster in a 
downtown setting, office space may be scarce for 
larger firms. Disaster preparedness for these offices 
includes scouting for alternate work sites now. Look 
into available space in your existing office building. 
Assuming your location is accessible and safe to 
occupy following an emergency, remaining in it is 
your besl oplion. As a backup, contact a real estate 
broker or agent to discuss your options for other 
contingency work space. 

Purchase adequate insurance coverage. 
Adequate insurance coverage is an absolute must 
for every office. Contact your broker for a 
comprehensive quote on all your needs. If you are 
practicing out of your home, review your renter's or 
homeowner's policy. All lawyers should familiarize 
themselves with these types of insurance coverage: 

Business Interruption - covers the loss of 
income caused by the interruption of an 
ongoing business as a result of a disaster or 
other risk included under the policy. 

Valuable Papers - provides replacement for 
loss, damage, or destruction of valuable 
papers such as client and office records. 

Crime Insurance - helps protect against loss from 
burglary, robbery, and employee dishonesty. 

Disability insurance, life insurance, and 
other personal coverage . 

Coverage for damage incurred as the result 
of fire, earthquake, or other specified events. 
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PRIVACY NOTICE 
ANNUAL REQUIREMENT 

Lawyers who fall within the Gramm-Leach
Bliley (GLB) Act are required to give affected 
clients annual notice of the type of nonpublic 

personal information the lawyer collects and how 
the lawyer protects the client's privacy. For 
more information about the Act, visit 
www.osbplf.org, click on Loss Prevention 
Material, click on In Brief newsletter, select 
October 2001, then select You May Need to Give 
Your Client Notice of Your Privacy Policy, 
Sample Privacy Policy Notice, Privacy Notice 
Resources, and Real Estate Settlement Services. 
If you do not have Internet access, call Reiko 
Park at 503-639-6911 to request these articles. 

In evaluating the adequacy of your coverage, 
ask these questions: 

Are office furnishings and equipment 
insured at replacement value? 

Does your policy cover the cost of cleaning 
and restoring office furnishings and 
equipment? 

Does your policy cover the cost of cleaning 
books and files? 

Does your business interruption coverage 
include payment of rent at a temporary 
location if needed? 

Does your policy cover sprinkler or water 
damage? 

If you are a member of a firm, will your 
homeowner's insurance cover loss of 
personal items kept in your office? 

If you own your own building, or are a member 
of a firm that owns real property , additional 
insurance considerations will apply. 

Create a back-up plan to meet financial 
obligations. Establish a plan for paying bills, 
meeting payroll, and taking care of other financial 
responsibilities that will continue despite a disaster. 
Simple steps such as keeping some blank checks off 
site or establishing a lin e of credit now (that you can 
draw upon later) may help. Maintain a good 

relationship with your banker in case you need an 
emergency loan for payroll or repairs , and check 
with your insurance broker or agent to determine the 
nature and availability of assistance under 
applicable insurance policies. 

Establish an alternate system for key tasks. 
Establish an alternate system for important tasks, 
such as bi I I ing, in case you don't have access to 
your computer. Store materials for these redundant 
manual systems off-s ite. For example, if your 
alternate system for billing is to keep manual time 
sheets (in lieu of making entries into a time and 
billing program) keep the materials you need at an 
off-site location. 

If disaster does strike, call the Professional 
Liability Fund as soon as possib le. We have many 
resources that can help you, including a check li st 
for what steps to take and three practice 
management advisors who have helped lawyers after 
floods, fires, earthquakes, and other office 
disruptions. 

Beverly Michaelis 
Practice Management Advisor 
Professional Liabi lity Fund 

0 
OAAP 

Lawyers Helping Lawyers 
In All Kinds of Ways. 
• Alcohol and Chemical Dependency 
• Career Change and Transition 
• Depression, Anxiety, & Mental Health Issues 
• Gambling Addiction 
• Procrastination and Time Management 
• Relationship Issues 
• Stress Management 

Call the Oregon AHorney Assistan(e Program (OAAP) today. 
It's (onfidential. It's free. It's for you. 

Meloney Crawford Chadwick, Mike Long 
Shari R. Gregory, Michael Sweeney 

503-226-l 057 
l-800-321 -0AAP (to page) 

A free, non·prolil, conlidenliol program lor you. 
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WINDOWSXP 

If you are - or are about to become - a user of 
Windows XP Professional or XP Home Edition, here 
are some insights that you shou ld find helpful. 

FEATURES 

Can burn CD data and music natively. 

Can compress files and folders natively . 

Can remotely connect to a computer running XP 
Professional and take over its desktop. This is 
similar to PCAnywhere by Symantec. 

Has new implementations in its code structure 
that wi ll help to keep your system from crashing 
or freezing. (For stability, XP is built on the code 
base of NT & Windows 2000, but it also has new 
features such as System File Protection, System 
Restore, and Device Driver Rollback.) 

Has an enhanced ability to run many types of 
software - especially games and media-based 
applications. 

Has a faster and better-implemented means of 
having more than one person use the computer. 

Has an improved Start Menu that remembers the 
programs you use most often and automatically 
resets itself based on those programs. 

Easily reverts to "classic" settings, allowing you 
to automatically change the components to look 
as they did in prior versions. The Control Panel 
and Start Menu are examples of this. 

Has one software program that contains a video 
and DVD player, CD Player, Internet Radio Tuner 
and Jukebox for MP3 and WMA files. 

Places heavy emphasis on graphics that can hog 
CPU and RAM and cause a performance 
degradation if you don't have CPU and RAM in 
sufficient amounts. (There are steps you can 

TIMEMATTERS USER GROUP 

The Portland TimeMatters User Group will meet 
on Friday, Aprill9, from 11:30 a.m. to 1:30 p.m. at the 
Days Inn, 1414 SW 6'h Avenue. For more information 
or to make reservations, contact Kelly Leeman at 
503-341-9636 or kelly!@ isassociates.com. 

take to minimize the graphics, but those steps 
have little effect.) 

Requires you to "activate" your system with 
Microsoft. Although the process is anonymous, 
you will need to do it unless you are part of the 
Microsoft open license program. 

Does not a ll ow XP Home to join an NT or 2000 
Server domain. If you need to connect your 
laptop to the corporate LAN , you will probably 
want to have XP Professional running on it. 

TIPS AND TRICKS 

If you are using Windows XP or thinking of 
upgrading, Microsoft offers many useful tips and 
tricks onl ine. Visit www.microsoft.com regularly for 
new postings. Here are a few to get you started: 

Finding XP-Compatible Hardware and Software. 
The Windows Catalog at www.microsoft.com/ 
windows/catalog/catalogshell/ 
shell.asp?subid-22 contains a listing of XP
compatible products . To take advantage of the 
new features in XP and reduce system errors and 
conflicts, look for the "Designed for Windows 
XP" logo. If a hardware or software product does 
not contain this logo, check with the 
manufacturer to verify XP compatibility. 

Updating Drivers to Work with Windows XP. A 

driver is a piece of software that allows your 
hardware to work with your computer. Upgrading 
drivers usually goes hand in hand with 
upgrading an operating system. If you· install 
Windows XP and find that your computer 
doesn't recognize a piece of hardware or that the 
hardware device doesn't work, a driver upgrade 
may solve your problems. Go to the Windows 
Update page at http://windowsupdate.microsoft.com 
and click on Product Updates in the left-hand 
column. The Windows Update site will 
automatically scan your system. Click on Device 
Drivers to determine what might be necessary to 
update your system. If you can't find the driver 
you need on Microsoft's site, check the 
manufacturer's site. Keep in mind that some 
drivers on manufacturer web sites may not have 
passed Microsoft's compatibi lity testing and 
could damage your computer. If you try to install 
a driver that has not been approved, you will see 
a warning message. If this message appears, 
Microsoft strongly recommends abandoning the 
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DOWNLOAD PLF 
PRACTICE AIDS/ 

CLETAPES 
WWW.OSBPLF.ORG 

To access the site, enter your bar number. (Law 
office staff may enter the bar number of a firm 
member to access the site.) For a complete list of 
practice aids and CLE tapes that are avai I able on the 
site, see inserts to this issue of In Brief. 

installation and contacting the manufacturer 
about obtaining a compatible driver. 

To Upgrade or Not to Upgrade: That Is the 
Question. If you haven't moved to Windows XP 
yet, visit Microsoft's Upgrade Advisor at 
www. microsoft.com/wi ndowsxp/pro/howtobuy/ 
upgrading/advisor.asp. The Upgrade Advisor is 
a tool that checks your current system hardware 
and software to see if it is ready to upgrade to 
XP. If you run it while you are connected to the 
Internet and your system needs updates that are 
available on Microsoft's site, Upgrade Advisor 
will find and install the updates for you. 

Keeping Your System Current with Windows 
XP. Windows XP takes the guesswork out of 
keeping your software updated by providing the 
newest and best code for device drivers, 
security, reliabi I ity, and performance. By using 
the Automatic Updates feature, you can ensure 
that your computer is always current. Whenever 
you are on the Internet, XP will check for the 
latest updates and download them 1n the 
background while you continue working. Or if 
you prefer, let XP send you reminders about 
updates. To use the Automatic Updates feature , 
click Start, click Control Panel, click Performance 
and Maintenance, and then click System. On the 
Automatic Updates tab, click the setting of your 
choice. 

Downloading the XP Security Patch. The 
Windows XP Security Patch is available from 
Microsoft's download center, www.microsoft.com/ 
Downloads/Release.asp?ReleaseiD-34951. The 
Patch is designed to eliminate two areas of 
vulnerability that might allow a malicious user to 
compromise your computer or use it to interfere 
with another computer's operation. 

Learning XP. The Windows XP Professional 
How-To Articles will coach you on many topics , 
including personalizing your computer, instant 
messaging, working offline, working with 
multimedia, networking, secur!ty and 
maintenance, and obtaining ·technical help and 
support. Visit www.microsoft.com/windowsxp/ 
pro/using/howto/default.asp. For columns by 
advanced users, tips, and newsgroups , visit 
www. microsoft.com/wi ndowsxp/expertzone/ti ps/ 
default.asp. 

Consulting XP Resources. For answers to 
Windows XP problem , consider "Troubleshooting 
Microsoft Windows XP" from Microsoft . Press, 
www. microsoft.com/mspress/books/5579. asp. 

Protecting Your Investment. The Hibernation 
feature in Windows XP will help you address the 
document loss that could occur if the power 
supply is interrupted for longer than your 
battery lasts. Click Start, click Control Panel, 
click Performance and Maintenance, and then 
click Power Options. On the Hibernate tab, 
select Enable Hibernate Support. Specify a time 
for the computer to switch to hibernation. This 
should be less than the battery run time. (On the 
Power Schemes tab, set a time for System 
Hibernate under Running on Batteries.) 

Lars Nelson 
Oregon Infomatix, Inc. 
www .infomatixlan.com 

Beverly Michaelis 
Practice Management Advisor 
Professional Liability Fund 

Combining 
Family & Career? 

Call the Oregon AHorney Assistance 
Program {OAAP) today If you need 

help balancing your life. 
It's confidential. It's free. It's important. 

Mike long • Shari R. Gregory 
503-226-1057 

To poge: 1-800-321-0AAP 

MARCH 2002 IN BRIEF Page 7 



WORKERS' COMPENSATION 
AND SOCIAL SECURTY 

DISABILITY 
For many years, workers' compensation (WC) 

attorneys have recognized the need to take steps to 
prevent the direct offset of social security disability 
insurance (SSDI) benefits when settling WC claims 
of injured workers who are or will become eligible for 
social security disability benefits. Recently , the 
Centers for Medicare and Medicaid Services (CMS) 
(formerly Health Care Financing Administration or 
HCFA), announced that it would step up its efforts 
to recover Medicare benefits and to disqualify 
Medicare beneficiaries from future benefits when a 
settlement agreement inappropriately shifts 
responsibility for medical benefits from a we carrier 
to Medicare . This article helps attorneys identify 
and address social security disability issues that 
arise when settling we claims. 

TYPES OF BENEFITS 

Medicare benefits are available to individuals 
who have reached age 65, as well as individuals who 
are disabled (eligible for SSDI) according to the 
Social Security Administration and whose 
entitlement to SSDI continues for 24 months. 
Generally, Medicare benefits do not cover services 
for which we benefits are available. 1 

Medical benefits paid by Medicare on a denied 
we claim need to be repaid when the we claim is later 
settled. Federal law also requires that Medicare's 
interests be protected when a we claim involving the 
need for future medical treatment is settled. The 
obligation to repay Medicare for benefits received and 
to protect Medicare's rights to avoid future medical 
expenses for work-related conditions varies, 
depending on the nature of the settlement and the 
type of benefits (past or future) involved. 

Medicare will make "conditional payment" for 
medical services for a condition that is the subject of 
a WC claim if Medicare determines that the carrier 
will not pay promptly or has denied the claim. 2 In 
this situation, we carriers are considered primary 
insurers, with Medicare providing secondary 
coverage. If - after Medicare makes conditional 
payments - a we c laim is either accepted or settled, 
Medicare expects reimbursement of those payments. 3 

Federal law allows CMS to pursue recovery of 

conditional payments by direct action against the 
beneficiary or the we carrier. 4 

DISPUTED CLAIM SETTLEMENTS 

In the context of a WC claim, CMS has the right 
to reimbursement from the we carrier or self-insured 
employer when it has made conditional payments in 
a denied claim and the claim is settled with a 
disputed claim settlement. 5 CMS, if contacted in 
advance of settlement, has the authority to reduce 
its demand for reimbursement of conditional 
payments where the circumstances of the settlement 
support it (for example, if the risk of losing a claim 
results in diminished settlement value). Under 
Oregon law, if a WC claim is settled pursuant to a 
disputed claim settlement, or if a denied claim is later 
accepted, the WC carrier must "notify each affected 
service provider and health insurance provider of 
the results of the disposition or settlement."6 Given 
the WC carrier's obligation to notify Medicare of 
claim settlement and Medicare 's rights to recover 
from either the we carrier or the injured worker, 
there is good reason to approach Medicare early 
regarding a proposed settlement. 

CURRENT MEDICAL BENEFITS 

An injured worker who is eligible for Medicare 
and enters into a disputed claim settlement on a we 
claim that will give rise to a need for future medical 
treatment faces a problem. That individual can be 
disqualified from Medicare benefits for the same 
condition until the medical expenses for the claimed 
condition equal the amount of the we settlement. 7 

Once the medical expenses equal (and essentially 
exhaust) the settlement proceeds, the beneficiary is 
again eligible for Medicare benefits for the medical 
condition at issue . 

Attorneys who wish to ensure that an injured 
worker is not unexpectedly disqualified from future 
Medicare benefits may do so in one of two ways. 
First , Medicare may approve a settlement agreement 
that allocates the settlement proceeds between the 
portion intended to cover future covered medical 
costs and the portion intended to cover income 
replacement. 8 Such an agreement, if approved, 
would result in disqualification from Medicare 
benefits for the condition at issue only until such 
time as the funds allocated for future medical 
expenses are exhausted. Another option is a 
"Medicare Set A ide Trust," a trust agreement that 
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allows the injured worker to set aside a portion of 
the settlement proceeds in a trust to cover future 
medical costs related to the disputed condition. A 
third-party trustee administers the trust agreement, 
paying the medical bills from the trust until such 
time as it is exhausted. Either process ensures that 
an injured worker is guaranteed that Medicare 
benefits will be available after the WC settlement. A 
settlement that apportions the proceeds to cover 
future medical costs, or that includes a Medicare 
Set-Aside Trust Agreement, may be submitted to 
CMS for approval prior to finalization of the 
settlement. 

FUTURE MEDICAL EXPENSES 

If the injured worker is not eligible for Medicare, 
the parties have no legal obligation to notify 
Medicare or to request approval of a settlement 
agreement. Medicare does, however, have the 
authority to disqualify a beneficiary from benefits 
based on the earlier receipt of settlement money for 
the condition giving rise to the need for future 
treatment. For that reason, Medicare will, upon 
request of the injured worker, review and approve a 
settlement agreement that settles issues related to 
future rights to medical benefits. Pursuant to a July 
25, 2001 guidance letter, HCFA (now known as CMS) 
instructed its regional offices to provide, upon 
request, written opinions regarding the sufficiency 
of a settlement arrangement in those cases in which 
there is a "reasonable expectation" of Medicare 
enrollment within 30 months of the settlement date 
and the anticipated total settlement amount for 
future medical expenses and lost wages is expected 
to exceed $250,000. Regional offices may be willing 
to review smaller settlement agreements, depending 
on the demand and on the resources available within 
those offices to conduct such reviews. 

While CMS has stepped up its efforts to recoup 
conditional benefits and to protect itself from 
responsibility for claims that should be covered by 
WC, it is too early to tell how aggressively CMS will 
pursue recovery of benefits or declare Medicare 
beneficiaries ineligible on the basis of the receipt of 
settlement proceeds. However, the following 
guidelines may be of some assistance to attorneys 
faced with assessing whether an obligation exists to 
inform CMS of a settlement or whether to secure CMS 
approval in advance of entering into a settlement: 

1. Any time a denied WC claim involves a worker 

who has been found eligible for Medicare, 
confirm whether Medicare has made conditional 
payments for medical services arising from the 
denied condition . You can do this by calling the 
CMS Coordinator of Benefits (COB) contractor at 
1-800-999-1118. The COB will 'contact a 
Medicare contractor, who will determine the 
existence and amount of any repayment owing to 
Medicare. This process generally takes four .to 
six weeks. 

2. If the worker is Medicare eligible, consider ob
taining Medicare approva l of any Jump-sum 
settlement that could reasonably be construed to 
compensate the worker for the cost of future 
medical benefits that would otherwise be cov
ered under Medicare. Obtaining review of a 
proposed settlement by Medicare can take a sig
nificant amount of time. To avoid unnecessary 
delays, start the process as early as possible 
once a tentative settlement has been reached. If 
a settlement agreement involves a request that 
Medicare reduce its lien, be pre.!?ared to provide 
Medicare with the total settlement amount before 
requesting approval. Requests for approva l of 
settlements involving injured workers residing in 
Oregon should be directed to the Medicare Sec
ondary Payer Program, Division of Financial 
Management, Department of Health and Human 
Services, Region 10, MIS 46, 2201 Sixth Avenue, 
Seattle Washington 98121. 

3. If the amount of a settlement is substantial, 
consider the use of a Set-Aside Trust 
Agreement. Most Set-Aside Trusts are drafted 
by attorneys retained by either the worker or the 
WC carrier specifically for that purpose. Set
Aside Trust Agreements should be submitted to 
the Medicare Secondary Payer Office in the same 
manner as a settlement that encompasses future 
medical costs and apportions the settlement 
proceeds. Proposed Medicare Set-Aside Trust 
Agreements may be submitted for approval as 
described in section 2 above. 

4. If the settlement is not submitted to Medicare for 
approval, it is still advisable to apportion the 
settlement proceeds to allocate a reasonable sum 
to future medical costs. It is also important to 
identify those portions of the settlement proceeds 
that are intended to compensate the injured 
worker for loss of wages and other benefits that 
would ordinarily be available in a we claim. 
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The July 25, 2001 CMS guidance letter is 
available on the CMS (formerly HCFA) web site 
(http://www.hcfa.gov). Select Medicare, Professional and 
Technical , Medicare Secondary Payer, Workers' 
Compensation Commutation of Future Benefits, July 
2001. Additional information about Medicare Set
Aside Trust Agreements and approva l of settlement 
agreements may be obtained through the Medicare 
Secondary Payer Program, Division of Financial 
Management, Department of Health and Human 
Services, Region 10, MIS 46, 220 I Sixth A venue, 
Seattle Washington 98121. 

Judy L. Johnson 
Johnson, Nyburg & Andersen 

Our thanks to Christopher D. Moore, Mala gon Moore & 
Jenson , for his assistance with this article. 

I 42 CFR 4Jl.40(l)(i) 
2 42 CFR 4JJ .45 
3 42 CFR 411 .24 
4 42 CFR 4JJ.24 

5 ORS 656.289(4) 
6 ORS 656.313(4) 
7 42 CFR 41 1.46(a) 
8 42 CFR 4JJ.47 

OREGON ESTATE TAX ALERT 
ORS 118.010 

As a result of the enactment of "The Economic 
Growth and Tax Relief Reconciliation Act of 2001" 
("EGTRRA"), a number of changes were made in the 
federal estate tax law, including the State Death Tax 
Credit which is gradually being reduced and 
ultimately repealed. See Section 2011 of the Internal 
Revenue Code as amended by Pub. L. 107-16, 
sections 531 and 532, enacted June 7, 200 l. 

Various provisions of the Oregon estate tax law 
are linked to federal estate tax provisions. First, no 
Oregon estate tax return will be required and no 
Oregon estate tax will be due unless a federal estate 
tax return is required to be filed (the " Filing 
Requirement"). ORS 118.160. Second, the amount of 
the Oregon estate tax is determined by ORS 118.010, 
which is specifically linked to section 2011 of the 
Internal Revenue Code (the "Tax Amount"). 

On January 14, 2002, the Oregon Department of 
Revenue (ODR) released a Policy Statement 
Regarding Administration of the Oregon Estate Tax. 
Becau e of Oregon constitutional law, statutory 
interpretation case law, and confli cting statutory ties 

to federal law, the Oregon estate tax (as interpreted 
by ODR) has created significant drafting, 
administration, and taxation issues for attorneys and 
their clients including: (l) for purposes of 
determining the Filing Requirement, the ODR will 
apply the federal estate tax law as amended by 
EGTRRA, (2) for purposes of determining the Tax 
Amount, the ODR will apply the federal estate tax 
law as amended by the Taxpayer Relief Act of 1997 
and will not follow the reductions made by EGTRRA, 
(3) an Oregon estate tax liability may exist for estates 
in excess of $700 ,000 (or possibly $600,000 - see 
endnote) even though no federal estate tax is due, 
and (4) credit she lter trusts created as a result of 
deaths in 2002 and 2003 may have been drafted using 
a funding formula that unexpectedly causes an 
Oregon estate tax to be due. 

As of January 1, 2002, estates of decedents 
dying in 2002 or 2003 that are valued at less than $1 
million will not require a state or federal return and 
no Oregon estate tax will be due. However, unless 
changed by the legislature in 2003, estates of 
decedents dying in 2002 or 2003 that are valued at 
more than $1 million will require an Oregon estate tax 
return, and the Oregon estate tax will be based on 
the net value of the estate in excess of $700,000 
after taking into account the federal estate tax 
credits other than the state death tax credit. Under 
this interpretation, an estate valued at $999 ,999 
wou ld owe no Oregon estate tax, because a federal 
estate tax return is not required to be filed. On the 
other hand, an estate valued at $1,000,010 would owe 
an Oregon estate tax of $33,201, and the estate 
would only be entitled to a $4 State Death Tax Credit 
on the federal estate tax return. 

In addition, if you have drafted any credit 
shelter trusts for married couples, it is important that 
you a lert them to this possible computational 
change. Additional taxes may result for married 
coup les who have a credit shelter trust. For example 
if: (1) the first spouse dies in 2002 or 2003, (2) the 
credit shelter trust is funded based on a federal 
exemption amount formula (currently $1 million) as 
opposed to the Oregon exemption amount of 
$700 ,000 (or possibly $600,000 - see endnote), and 
(3) a federal estate tax return is required to be filed , 
an Oregon estate tax of $33 ,200 would be due even 
though no federal estate tax is due. This tax will 
come as a rude and untimely shock to most surviving 
spouses - not to mention their estate planning 
advisors. 
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DISCLOSURES TO CLIENTS 

With the pending uncertainty of thP- tax 
exemption amount and the filing requirements, it is a 
good idea to advise your clients that there may be 
variations in the Oregon estate tax consequences. 
In addition , married c lients with estates valued in 
excess of $700,000 (or even $600,000) should be 
advised of thi s computational change so that they 
can decide whether or not they want to either amend 
their funding formula for the credit shelter trust and 
link it to the Oregon exemption amount (currently 
$700,000, but possibly $600,000) or leave the funding 
formula as is at the federal exemption amount 
(currently $1 million) and be prepared for the 
possibility of paying an Oregon estate tax after the 
first spouse passes away. 

DRAFTING TIPS 

The present uncertainty about exemption 
amounts affects the credit shelter trusts for married 
couples and the formula language used to draft 
them. In response to those concerns there are 
several approaches to be considered. 

One approach is to redesign the funding formula 
for the credit shelter trust to reduce it to the amount 
that is exempt from state death taxes. (Currently 
$700,000 subject to the $600,000 caveat referenced in 
the endnote). A trust with this type of formula 
should have a backup disclaimer provision so that 
the surviving spouse may elect to fund the credit 
shelter trust to utilize all, or substantially all, of the 
federal exemption amount and pay the Oregon estate 
tax if a federal estate tax return is required to be 
filed. Thus if a federal estate tax return is required , 
the surviving spouse would have the choice to pay 
no tax, either state or federal, or pay the Oregon 
estate tax and get the fu II benefit of the federal 
exemption. If a federal estate tax return is not 
required, the surviving spouse could utilize the 
discl a imer backup to restore up to $300,000 to the 
credit shelter trust and probably no Oregon estate 
tax would be due . 

A seco nd approach is to continue to fund the 
credit shelter trust with the full federal exemption 
amount, but authorize the tru stee, if a federal estate 
tax return is required , to have the power to make a 
QTIP election for the portion in the credit shelter 
trust in excess of the Oregon exemption amount. If 
the QTIP election is made there would be no Oregon 

estate tax due, but the surviving spouse 's estate 
would be enlarged by the amount of the QTIP 
election, currently the $300 ,000 difference between 
the federal exemption of$ L million and the Oregon 
exemption of $700,000. 

A third approach is to use a general disclaimer 
wi ll or di sc laimer trust. This document would leave 
the entire estate to the surviving spouse, but would 
also direct that any disclaimed assets pass into a 
credit shelter trust. Thi s simple approach allows the 
surviving spouse to have the choice of funding the 
credit shelter trust based on either the Oregon 
exemption amount or the federal applicable exclusion 
amount. However, the apparent simplicity of this 
approach can be misleading. If this approach is 
properly implemented , the surviving spouse must act 
very quickly after the death of the first spouse to 
execute a written disclaimer. Subject to certain 
exceptions, the surviving spouse must execute the 
disclaimer before he or she has begun to use the 
estate assets for his or her own benefit and within 
nine months of the date of the deceased spouse's 
death. If either of these and other requirements are 
not met the disclaimer will not be a qualified 
disclaimer under the federal estate tax law. 

None of these choices are particularly satisfying. 
If the surviving spouse chooses the Oregon 
exemption and pays no taxes now, his or her heirs 
will face a significantly larger federal estate tax when 
the surviving spouse dies. Alternatively , after the 
first spouse dies , the surviving spouse can pay the 
Oregon estate tax with the substantial likelihood of 
paying less federal estate tax. For couples who do 
nothing , the surviving spouse will likely be 
surprised to learn that an Orego n estate tax is due 
when he or she expected to pay nothing. 

ADMINISTRATION TIPS 

When distributing Oregon estates valued 
between $600,000 and $1 million for decedents dying 
in 2002 or 2003, you may want to consider these 
options: (1) leave the estate open with enough cash 
to pay the taxes if they are required; (2) file the 
estate tax return , pay the taxes. and request a refund 
later , if appropriate; or (3) advise the personal 
representatives to have the beneficiaries sign a 
refund agreement that includes an acknowledgment 
of the inheritance and an agreement to pay the taxes 
if they are later due. 
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THE FUTURE 

The ODR is currently drafting a proposed estate 
tax return to accommodate the reporting of these 
computational changes, and is seeking input from the 
profess ional estate planning commun ity. If you are 
interested in reviewing and commenting on the 
prov1s1ons of the Oregon estate tax return, please 
contact Linda Stone at the ODR (503-945-8658). 

The ODR will ask the Oregon Legislature at the 
2003 session to determine whether or not a separate 
state estate tax structure should be adopted for the 
future and clarify whether or not it intended all of 
Chapter 118 to be tied to the Taxpayer Relief Act of 
1997. In the meantime we will have to wait until the 
legislative session in 2003 to see how the Oregon 
Legislature responds . And, don't throw away your pre-
2001 estate tax calcu lation software. You'll find it 
helpful in calculating the computational changes in the 
Oregon estate tax that are effective January 1, 2002. If 
the legislative intent is not clarified during the 2003 
legislative session, it may be necessary to reinstall 
your pre-Taxpayer Relief Act of 1997 software to 
compute the further revised Oregon estate tax. 

RESOURCES 

For a copy of the policy statement issued by the 
Oregon Department of Revenue on January 14, 2002, 
visit www .osbplf.org, click on Loss Prevention, then 
click on ALERT. 

Jeffrey M. Cheyne 
Myatt & Bell, P.C. 

Our thanks to Philip N. Jones, Duffy Keke/ LLP, and 
Jennifer B. Todd, for their assistance with this article. 

The ODR's interpretation of the legislative intent has been to 
connect the Oregon estate tax provisions to the changes made by 
the Taxpayer Relief Act of 1997, which was adopted in August of 
1997. However, Chapter 118 of the Oregon estate tax 'law was 
not connected with this change. After January I, 1998, the ODR 
began to administer the Oregon estate tax laws (Chapter 1 18) as 
if all of the provisions were "tied" to the Taxpayer Relief Act of 
1997. For constitutional and case law reasons that are beyond 
the scope of this article, the Oregon Estate Tax exemption for 
2002 should be $600,000 instead of $700,000. However, the 
ODR will continue to administer the Oregon estate taxes as if the 
$700,000 exemption applied, and has asked the legislature to 
clarify its intent during the 2003 legislative session. See January 
14, 2002 Policy Statement Regarding Administration of the 
Oregon Estate Tax. 
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